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LEASE OF RAILROAD EQUIPMENT dated as
of April I, 1981, between UTILITY FUELS,
INC., a Texas corporation (the "Lessee"),
and MELLON INTERNATIONAL LEASING COMPANY, a
Pennsylvania corporation (the "Lessor").

WHEREAS pursuant to a Participation Agreement
dated as of the date hereof (the "Participation Agreement")
among the Lessee, HOUSTON INDUSTRIES INCORPORATED, a Texas
corporation (the "Guarantor"), the Lessor and MERCANTILE-
SAFE DEPOSIT AND TRUST COMPANY, not in its individual
capacity but solely as Agent (said bank so acting, being
hereinafter called the "Vendor"), the Lessor is entering
into a Conditional Sale Agreement dated as of the date
hereof (the "CSA") with WHITTAKER CORPORATION, BERWICK FORGE
AND FABRICATING DIVISION, a California corporation (the
"Builder"), wherein the Builder has agreed to manufacture,
sell and deliver to the Lessor the units of railroad equip-
ment described in Appendix A hereto;

WHEREAS at the date of execution of this Agree-
ment, no unit of the railroad equipment has been placed in
service;

WHEREAS the Builder is assigning its interests
in the CSA to the Vendor pursuant to an Agreement and Assign-
ment dated the date hereof (the "CSA Assignment");

WHEREAS the Lessee desires to lease such number
of units of the railroad equipment as are settled for under
the CSA (the "Units") at the rentals and for the terms and
upon the conditions hereinafter provided;

WHEREAS the Guarantor will execute and deliver a
guarantee, substantially in the form attached as Exhibit E
to the Participation Agreement (the "Guarantee"), pursuant
to which the Guarantor will guarantee unconditionally the
payment by the Lessee of all its obligations under this
Lease, the Participation Agreement and the Indemnity
Agreement; and

WHEREAS the Lessor will assign this Lease for
security to the Vendor pursuant to an Assignment of Lease
and Agreement (the "Lease Assignment") dated as of the
date hereof and the Lessee and the Guarantor will acknow-
edge and consent thereto pursuant to the Consent and
Agreement in the form attached to the Lease Assignment
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(the "Consent");

NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the
Lessor hereby leases the Units to the Lessee upon the
following terms and conditions:

§ 1. NET LEASE

This lease is a net lease. The Lessee's obliga-
tion to pay all rentals and other amounts hereunder shall
be absolute and unconditional and, except as herein spe-
cifically provided, the Lessee shall not be entitled to any
abatement of rent or such other amounts or reduction
thereof or setoff against rent or such other amounts,
including, but not limited to, abatements, reductions
or setoffs due or alleged to be due by reason of any
past, present or future claims of the Lessee against the
Lessor under this Lease or the CSA, including the Lessee's
rights by subrogation thereunder to the Builder or the
Vendor, or otherwise; nor, except as otherwise expressly
provided herein, shall this Lease terminate, or the respec-
tive obligations of the Lessor or the Lessee be otherwise
affected, by reason of any defect in or damage to or loss
of possession or loss of use or destruction of all or any
of the Units from whatsoever cause, any liens, encumbrances
or rights of others with respect to any of the Units, the
prohibition of or other restriction against the Lessee's
use of all or any of the Units, the interference with such
use by any person or entity, the invalidity or unenforce-
ability or lack of due authorization of this Lease, any
insolvency of or any bankruptcy, reorganization or similar
proceeding against the Lessee, or for any other cause
whether similar or dissimilar to the foregoing, any present
or future law to the contrary notwithstanding, it being the
intention of the parties hereto that the rents and other
amounts payable by the Lessee hereunder shall continue to
be payable in all events in the manner and at the times
herein provided unless the obligation to pay the same shall
be terminated pursuant to the express provisions of this
Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may
now have or which at any time hereafter may be conferred
upon it, by statute or otherwise, to terminate, cancel,
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quit or surrender the lease of any of the Units except in
accordance with the express terms hereof. Each rental or
other payment made by the Lessee hereunder shall be final
and the Lessee shall not seek to recover all or any part
of such payment from the Lessor or the Vendor for any
reason whatsoever. Nothing in this § 1 shall constitute a
waiver by Lessee of any rights to sue for damages or
specific performance for breach of any obligations under-
taken by the Lessor under this Agreement or by the Lessor
or any other party to any of the other documents referred
to herein but subject in all respects to the provisions of
§ 27 hereof.

§ 2. DELIVERY AND ACCEPTANCE OF UNITS

The Lessor hereby appoints the Lessee its agent
for inspection and acceptance of the Units pursuant to the
CSA. Each delivery of a Unit to the Lessor under the CSA
shall be deemed to be a delivery hereunder to the Lessee
at the point or points within the United States of America
at which such Unit is so delivered to the Lessor. Upon
such delivery, the Lessee will cause an employee or agent
of the Lessee to inspect the same, and if such Unit is
found to be acceptable, to accept delivery of such Unit on
behalf of the Lessor under the CSA and on behalf of itself
hereunder and execute and deliver to the Lessor a certifi-
cate of acceptance (the "Certificate of Acceptance") in
accordance with the provisions of Article 3 of the CSA,
stating that such Unit has been inspected and accepted on
behalf of the Lessee and the Lessor on the date of such
Certificate of Acceptance and is marked in accordance with
§ 5.1 hereof, whereupon such Unit shall be deemed to have
been delivered to and accepted by the Lessee and shall be
subject thereafter to all the terms and conditions of this
Lease.

§ 3. RENTALS

3.1. Amount and Date of Payment. The Lessee
agrees to pay to the Lessor, as rental for each Unit
subject to this Lease, one interim rental payment on August
1, 1981, and 32 consecutive semiannual payments payable, in
arrears, on February 1 and August 1 in each year, commenc-
ing February 1, 1982, to and including August 1, 1997. The
interim rental payment for each Unit shall be in an amount
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equal to the Purchase Price (as defined in Paragraph 4.1 of
the CSA) of such Unit multiplied by 0.03972603% for each
day (computed on an actual elapsed day, 365-day year, basis)
from and including the Closing Date for such Unit to and
including July 31, 1981. The 32 semiannual rental payments
for each Unit shall be in an amount equal to 5.374613% of
the Purchase Price of such Unit.

In addition to the foregoing rentals, the Lessee
will pay to the Lessor, the following additional rentals:
(i) an amount equal to any deficiency amount required to be
paid by the Lessor pursuant to the fourth paragraph of
Paragraph 2 of the Participation Agreement, (ii) an amount
equal to any amount required to be paid by the Lessor pursuant
to clause (a) of the last paragraph of Paragraph 9 of the
Participation Agreement, and (iii) an amount equal to any
amount required to be paid by the Lessor pursuant to clause
(b) of the last paragraph of Paragraph 9 of the Participation
Agreement, in each case on such date as will enable the
Lessor to make such payment. In no event shall the aggregate
of the foregoing rentals be less than the principal and
interest payment due on each such date pursuant to Article
4 of the CSA.

In the event of (i) an amendment to the Internal
Revenue Code, as amended to the Documents Closing Date (as
defined in the first paragraph of Paragraph 7 of the
Participation Agreement), or the Income Tax Regulations
promulgated thereunder, as of such Date, or a change in the
interpretation thereof as a result of a decision of a court
or a change in Revenue Procedure 77-10, 1977-1 Cum. Bull.
548, which amendment or change shall occur during the
period beginning on the Documents Closing Date and ending
on December 31, 1981 (for purposes of this paragraph, regu-
lations proposed to be prescribed by the Commissioner of
Internal Revenue with the approval of the Secretary of the
Treasury, or his delegate, shall be treated as an amendment
of the Income Tax Regulations, provided that such proposed
regulations are adopted in substantially the form proposed),
or (ii) a delivery of the Units at times and in numbers of
Units other than 110 Units on each of April 1, May 1, June 1
and June 30, 1981, the effect of which event would be to
increase or decrease by more than 13.5 basis points the after-
tax yield which the Lessor expects to realize as the result
of the transactions contemplated by the Participation Agree-
ment and this Lease from the after-tax yield which the Lessor
expected to realize as the result of the transactions contem-
plated by the Participation Agreement and this Lease had such
event not occurred, (x) in the case of any such decrease in
the after-tax yield of the Lessor, the semiannual rental
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payments occurring thereafter for each Unit and the percentages
with respect to Termination Value and Casualty Value shall be
adjusted in such manner as shall be required in order that,
after giving effect to such event, the Lessor's rate of
return on, and rate of recovery of, investment shall be
maintained and (y) in the case of any such increase in the
after-tax yield of the Lessor, the Lessor shall make a supple-
mental payment to the Lessee on each semiannual rental
payment date occurring thereafter for each Unit in such
amount, and the percentages with respect to Termination
Value and Casualty Value shall be adjusted in such manner,
as shall be required in order that, after giving effect to
such event, the Lessor's rate of return on, and rate of
recovery of, investment shall be maintained. Upon the
occurrence of an event requiring an adjustment or supple-
mental payments pursuant to this paragraph, the Lessor
shall promptly make the necessary computations and furnish
to the Lessee a certificate of the Lessor setting forth, in
reasonable detail, the revised semiannual rental payments
or supplemental payments, as the case may be, and percent-
ages with respect to Termination Value and Casualty Value.
Any certificate furnished by the Lessor to the Lessee
pursuant to this paragraph shall be binding and final
unless the Lessee shall notify the Lessor within 30 days
after the receipt of such certificate that it disagrees
with such certificate. In the event that the Lessor and
the Lessee are unable to resolve any disagreement within 30
days after the receipt of the Lessee's notice to the
Lessor, the matter shall be referred to independent public
accountants (which shall not be the Lessor's or the Guaran-
tor's principal auditor) selected by the Lessor and approved
by the Lessee (such approval not to be unreasonably with-
held) who shall verify the Lessor's computations and,
within 30 days of the date on which the matter was referred
to it, furnish to the Lessor and the Lessee a certificate
setting forth, in reasonable detail, the revised semiannual
rental payments or supplemental payments, as the case may
be, and percentages with respect to Termination Value and
Casualty Value. The revised semiannual rental payments or
supplemental payments, as the case may be, and percentages
with respect to Termination Value and Casualty Value as so
verified or as adjusted by such accountants shall be
binding and final on the Lessor and the Lessee. The
expense of any verification by the Lessee of the Lessor's
computations under this paragraph shall be at the expense
of the Lessee. Notwithstanding the foregoing, (x) each
semiannual rental payment shall not be less than the amount
required to pay all amounts when due and payable on or with
respect to the CSA Indebtedness on the date on which such
semiannual rental payment is due and payable and to satisfy
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the profit and positive cash flow requirements set forth in
Section 4(b) of Revenue Procedure 75-21, 1975-1 Cum. Bull.
715, as said requirements may be amended or modified as of
the date on which any adjustment is to be made under this
paragraph, and (y) the Termination Value or Casualty Value
payable on any date shall not be less than the amount
required to pay the principal of, and accrued and unpaid
interest and all other amounts due and payable on or with
respect to, the CSA Indebtedness on the date of the payment
of Termination Value or Casualty Value.

3.2. Payments on Nonbusiness Days. If the
interim rental payment date or any of the semiannual rental
payment dates referred to in § 3.1 is not a business day,
the rental payment otherwise payable on such date shall be
payable on the next business day. The term "business day"
as used herein means a calendar day, excluding Saturdays,
Sundays and any other day on which banking institutions in
Baltimore, Maryland, New York, New York, or Houston, Texas,
or the principal place of business of the Lessor are
authorized or obligated to remain closed.

3.3. Instructions To Pay Vendors and Lessor.
Upon execution and delivery of the Lease Assignment and
until the Vendor shall have advised the Lessee in writing
that all sums due from the Lessor under the CSA have been
fully satisfied and discharged, the Lessor irrevocably
instructs the Lessee (a) first, to remit to the Vendor on
each rental payment date hereunder a sufficient portion of
the then due rental payment to satisfy the obligations of
the Lessor then payable under the CSA, and (b) second,
so long as no event of default under the CSA shall have
occurred and be continuing, to pay to the Lessor, on such
rental payment date, the balance, if any, of such rental
payment. If the Lease Assignment is not executed and
delivered, or if the Lessee shall have been advised by the
Vendor in writing that all sums due from the Lessor under
the CSA have been fully discharged and satisfied, then all
payments provided for in this Lease shall be made to the
Lessor.

3.4. Payment in Immediately Available Funds.
The Lessee agrees to make each payment provided for herein
as contemplated by § 3.1 in funds which are immediately
available at or prior to 11:00 a.m. in the city where such
payment is to be made.
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§ 4. TERM OF LEASE

4.1. Beginning and Termination; Survival. The
term of this Lease as to each Unit shall begin on the date
of delivery of such Unit under the CSA and, subject to the
provisions of §§ 7, 13 and 16 hereof, shall terminate on
the date on which the final payment of rent in respect
thereof is due pursuant to § 3.1 hereof. The obligations
of the Lessee hereunder (including, but not limited to, the
obligations under §§ 6, 7, 10, 11, 12 and 17 hereof) shall
survive the expiration or other termination of the term of
this Lease.

4.2. Rights and Obligations of Lessee Subject to
CSA. Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights of
the Vendor under the CSA and if an event of default should
occur under the CSA, the Vendor may terminate this Lease
(or rescind its termination) in accordance with the terms
of the CSA without affecting the indemnities which by the'
provisions of this Lease survive the termination of its
term, all as provided herein; provided, however, that so
long as (i) no Event of Default exists hereunder, (ii) the
Lessee and the Guarantor are complying with the provisions
of the Consent and (iii) the Vendor is entitled to apply
the Payments (as defined in the Lease Assignment) in
accordance with the Lease Assignment, this Lease may not be
terminated and the Lessee shall be entitled to the rights
of possession, use and assignment provided under § 15
hereof.

§ 5. IDENTIFICATION MARKS

5.1. Identifying Numbers; Legend; Changes. The
Lessee will cause each Unit to be kept numbered with the
identification number set forth in Appendix A hereto, or
in the case of any Unit not there listed such identifica-
tion number as shall be set forth in any amendment or sup-
plement hereto extending this Lease to cover such Unit, and
will keep and maintain, plainly, distinctly, permanently
and conspicuously marked on each side of each Unit, in
letters not less than one inch in height, the words "OWNER-
SHIP SUBJECT TO A SECURITY AGREEMENT FILED WITH THE INTER-
STATE COMMERCE COMMISSION", or other appropriate words
designated by the Lessor, with appropriate changes thereof
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and additions thereto as from time to time may be required
by law in order to protect the Lessor's title to, and the
Vendor's security interest in, such Unit and the rights of
the Lessor under this Lease and the rights of the Vendor
under the CSA. The Lessee will not place any such Unit in
operation or exercise any control or dominion over the same
until such words shall have been so marked on both sides
thereof and will replace promptly any such words which
may be removed, obliterated, defaced or destroyed. The
Lessee will not change the identification number of any
Unit unless and until (i) a statement of new number or
numbers to be substituted therefor shall have been filed
with the Vendor and the Lessor and filed, recorded and
deposited by the Lessee in all public offices where this
Lease and the CSA shall have been filed, recorded and
deposited and (ii) the Lessee shall have furnished the
Vendor and the Lessor an opinion of counsel to the effect
that such statement has been so filed, recorded and depos-
ited, such filing, recordation and deposit will protect
the Vendor's and the Lessor's interests in such Units and
no filing, recording, deposit or giving of notice with or
to any other Federal, state or. local government or agency
thereof is necessary to protect the interests of the Vendor
and the Lessor in such Units.

5.2. Insignia of Lessee. The Units may be let-
tered with the names or initials or other insignia custom-
arily used by the Lessee or its affiliates, but the Lessee
will not allow the name of any other person, association or
corporation to be placed on any Unit as a designation that
might be interpreted as a claim of ownership.

§ 6. GENERAL TAX INDEMNIFICATION

Whether or not any of the transactions contem-
plated hereby are consummated, the Lessee assumes responsi-
bility for and agrees to pay, and agrees to protect, save,
keep harmless and indemnify on an after-tax basis the
Lessor, the Vendor, the Investors and their respective
successors and assigns (the "Indemnified Persons") against,
all taxes, levies, imposts, duties, assessments, fees,
withholdings and other governmental charges of any nature
whatsoever, including, without limitation, penalties, fines
and interest (all such taxes, levies, imposts, duties,
assessments, fees, withholdings, governmental charges,
penalties, fines and interest being hereinafter called
"Taxes"), imposed on, incurred by or asserted against any
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Indemnified Person or any Unit in whole or in part on
account of, or with respect to, this Lease or the CSA or
any document referred to herein or therein or any of the
transactions contemplated hereby or thereby or the manufac-
ture, purchase, acceptance or rejection of the Units or any
portion thereof or the ownership, delivery, nondelivery,
leasing, re-leasing, subleasing, possession, use, transfer
of title, operation, maintenance, repair, condition, sale,
return, or other disposition of the Units or any portion
thereof or any indebtedness with respect thereto or the
rentals, receipts, earnings or gains arising therefrom;
excluding, however, (i) Taxes of the United States or any
state or political subdivision thereof imposed on or
measured solely by the net income or excess profits or
items of tax preference of the Indemnified Person, other
than (1) Taxes arising out of or imposed in respect of the
receipt of indemnification payments pursuant to this Lease,
(2) any such Taxes which are in direct substitution for
Taxes which the Lessee would otherwise be obligated to pay
or reimburse as herein provided, and (3) the aggregate of
all state or local Taxes measured by net income based on
such receipts which are in excess of the amount of any such
Taxes based on such receipts which would be payable to the
state and locality ~in which the Indemnified Person has its
principal place of business without apportionment to any
other state; (ii) Taxes which are imposed on or measured
solely by the net income of the Indemnified Person if and
to the extent that such Taxes are in substitution for or
reduce the Taxes payable by any other person which the
Lessee has not agreed to pay or indemnify against pursuant
to this § 6; (iii) Taxes imposed with respect to any period
commencing after the date on which this Lease shall termi-
nate and the Units shall be redelivered to the Lessor in
accordance with the terms of this Lease and not relating to
events or matters prior to such time; and (iv) Taxes
imposed as a direct result of a voluntary transfer or other
voluntary disposition by the Lessor (other than any trans-
fer pursuant to § 7.3 or any transfer to the Lessee pursu-
ant to § 16.2) or any transfer or disposition by the Lessor
resulting from bankruptcy or other proceedings for the
relief of debtors in which the Lessor is the debtor,
whether voluntary or involuntary, of any interest in any
Unit or interest in rentals under this Lease unless, at the
time of any such transfer or disposition, an Event of
Default shall have occurred and be continuing. The Lessee
shall pay all Taxes for which it assumes liability here-
under when such Taxes are due and will indemnify each
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Indemnified Person to the extent required by this § 6
within 30 days after receipt of a written request by such
Indemnified Person for indemnification specifying the
amount to be paid, the basis on which such amount was
determined and the nature of the Taxes in question; pro-
vided, however, that if any Taxes are being contested in
accordance with the sixth paragraph of this §6, any
payment shall be made at the time therein provided.

In the event that the Lessor shall become obli-
gated to make any payment to the Builder or the Vendor or
otherwise pursuant to any corresponding provision of the
CSA not covered by the foregoing paragraph of this § 6, the
Lessee shall pay such additional amounts (which shall also
be deemed Taxes hereunder) to the Lessor as will enable
the Lessor to fulfill completely its obligations pursuant
to said provision. The Lessee covenants, for the benefit
of the Builder, that the Lessee will indemnify and hold the
Builder harmless from any sales taxes, including interest
and penalties, which might be imposed in respect to the
sale of the Units under the CSA.

In the event any returns, statements or reports
with respect to Taxes are required to be made, the Lessee
will make such returns, statements and reports in such
manner as to show the interest of the Lessor and the
Vendor in such Units, send a copy of such returns, state-
ments or reports to the Lessor and the Vendor, and after
notice to the Lessor and the Vendor (which may be in the
form of a statement sent with copies that the same will be
filed, barring objection, within a specified period of
time) file such returns, statements or reports; provided,
however, that the Lessor shall, with respect to any state
or political subdivision thereof of the United States of
America, file such returns, statements, and reports relat-
ing to sales or use taxes, and taxes, fees, and charges on
or measured by the Lessor's earnings or gross receipts
arising from the Units, or the value added by the Lessor
thereto, as the Lessee or the Lessor shall determine
are required to be filed, and as shall be prepared by the
Lessee, and shall remit the amount thereof upon payment by
the Lessee to the Lessor (such payment to be made promptly
upon demand by the Lessor therefor) of such taxes, fees
and charges except as provided above. To the extent that
the Lessor has information necessary to the preparation of
such returns, statements and reports, it will furnish such
information to the Lessee.
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To the extent that the Lessee may be prohibited
by law from performing in its own name the duties required
by this § 6, the Lessor hereby authorizes the Lessee to
act in the name of the Lessor and on its behalf; provided,
however, that the Lessee shall indemnify and hold the
Lessor harmless from and against any and all claims, costs,
expenses, damages, losses and liabilities incurred in
connection therewith as a result of, or incident to, any
action by the Lessee pursuant to this authorization.

The Lessee shall, whenever reasonably requested
by the Lessor, submit to the Lessor copies of returns,
statements, reports, billings and remittances, or furnish
other evidence satisfactory to the Lessor of the Lessee's
performance of its duties under this § 6. The Lessee shall
also furnish promptly upon request such data as is neces-
sary to permit compliance with the requirements of taxing
jurisdictions.

If any taxing authority shall assert in writing
liability for any Taxes or propose an increase in the lia-
bility of any Indemnified Person for any such Taxes (such
assertion or such proposed increase being hereinafter
called a "Claim"), indemnification for which would be
required under this § 6, the Indemnified Person will
promptly notify the Lessee of such Claim in writing. If
the Lessee delivers to such Indemnified Person written
notice of its desire to contest such Claim within 30 days
after receipt of notice from such Indemnified Person, such
Claim will be contested in accordance with this paragraph,
except to the extent such Claim represents amounts payable
to the Builder or the Vendor under Article 6 of the CSA.
The Lessor will permit the Lessee to contest such claims
under Article 6 of the CSA in accordance with the rights of
the Lessor thereunder. The Indemnified Person shall have
the exclusive right to conduct the contest unless such is
waived in writing, in which event the contest and all
preparations therefor shall be the sole responsibility of
the Lessee and, in either case, shall be conducted entirely
at its expense. Such Indemnified Person will cooperate
with any reasonable request made by the Lessee in connec-
tion therewith; provided, however, that such Indemnified
Person may in its sole discretion determine in what
court or other forum such contest will be conducted and
whether such contest will proceed by payment of the Taxes
in contemplation of a suit for refund, and such Indemnified
Person shall not be required to take any action pursuant to
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this paragraph unless and until the Lessee shall have
agreed to indemnify such Indemnified Person in a manner
satisfactory to such Indemnified Person for any liability
or loss which such Indemnified Person may incur as a result
of contesting the validity of any Claim and shall have
agreed to pay such Indemnified Person on demand all costs
and expenses which such Indemnified Person may incur in
connection with contesting such Claim (including fees and
disbursements of counsel). If in any such contest the
decision is made to pay the Taxes and sue for a refund,
the Lessee will advance to such Indemnified Person on an
interest-free basis sufficient funds to pay the Taxes which
are to be contested. Upon receipt by any Indemnified Per-
son of a refund of any Taxes paid by the Lessee pursuant
to this paragraph, the amount of such refund and any inter-
est paid to such Indemnified Person with respect thereto
(attributable to the period during which the Lessee shall
have advanced funds as aforesaid) shall be paid to the
Lessee forthwith upon receipt by such Indemnified Person so
long as an Event of Default shall not be continuing.

The Lessee covenants and agrees to pay all
amounts due under this § 6 free of any Taxes and to indem-
nify each Indemnified Person against any Taxes imposed by
reason of any payment made by the Lessee so that the
Indemnified Person to whom or for whose benefit the payment
is made shall receive an amount which, net of any Taxes or
other charges required to be paid by such Indemnified
Person in respect thereof, shall be equal to the amount of
payment otherwise required hereunder.

In the event that the Lessee becomes liable for
the payment or reimbursement of any Taxes pursuant to this
§ 6, such liability shall continue, notwithstanding the
expiration of this Lease, until all such Taxes are paid or
reimbursed by the Lessee.

§ 7. PAYMENT FOR CASUALTY OCCURRENCES; INSURANCE;
ECONOMIC OBSOLESCENCE

7.1. Definitions of Casualty Occurrence; Pay-
ments. In the event that any Unit shall be or become
worn out, lost, stolen, destroyed, or, in the opinion
of the Lessee, irreparably damaged, from any cause
whatsoever during the term of this Lease or any renewal
term hereof or until such Unit is returned pursuant to § 14
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or 17 hereof, or the Purchase Price of any Unit shall have
been refunded by the Builder pursuant to the terms of its
patent indemnity therefor or any Unit shall be taken or
requisitioned by condemnation or otherwise by the United
States Government for a stated period which shall exceed
the then remaining term of this Lease or by any other
governmental entity resulting in loss of possession by the
Lessee for a period of one year during the term of this
Lease or during any renewal term hereof (a "Casualty
Occurrence"), the Lessee shall promptly and fully notify
the Lessor and the Vendor with respect thereto. On the
semiannual rental payment date next succeeding a Casualty
Occurrence (each such date being hereinafter called a
"Casualty Payment Date"), the Lessee shall pay to the
Lessor a sum equal to the Casualty Value (as defined in
§ 7.5 hereof) of any such Unit as of such Casualty Payment
Date, plus the semiannual rental in respect of such Unit
accrued as of such rental payment date; provided, however,
that in the event of a Casualty Occurrence during the
period any Unit is being returned pursuant to § 14 or 17
hereof, the Lessee shall make such payment to the Lessor
on a date 30 days after such Casualty Occurrence. Upon the
making of such payment by the Lessee in respect of any
Unit, the rental for such Unit shall cease to accrue, the
term of this Lease as to such Unit shall terminate and
(except, in the case of the loss, theft, complete destruc-
tion or return to the Builder of such Unit) the Lessor
shall be entitled to recover possession of such Unit.

In addition to the occurrences constituting a
Casualty Occurrence under the preceding paragraph, if any
Unit shall have been taken or requisitioned by the United
States Government or any other governmental entity and such
taking or requisition shall not theretofore constitute a
Casualty Occurrence as aforesaid, such taking or requisi-
tion shall be deemed a Casualty Occurrence if the same
shall be continuing at the end of the term of this Lease,
in which event the Lessee shall promptly and fully notify
the Lessor with respect thereto and pay the Lessor, as
the Casualty Value therefor, an amount equal to 30% of the
Purchase Price of such Unit. Following such payment, the
Lessee shall be entitled to receive condemnation payments
in respect of such Unit up to an amount equal to such
Casualty Value and any balance of such payments shall be
the property of the Lessor. In the event such Unit shall
be returned by the governmental entity prior to the time
the Lessee shall have been reimbursed by such application
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of condemnation payments in an amount equal to such Casu-
alty Value, then the Lessee shall dispose of such Unit as
agent for the Lessor, and shall retain the proceeds of
such disposition to the extent that the aggregate of the
amounts so retained and the condemnation payments thereto-
fore received by the Lessee shall equal such Casualty
Value, and the balance of such proceeds shall be promptly
paid to the Lessor. In the event such Unit shall be
returned by the governmental entity following the time the
Lessee shall have been reimbursed by such application of
condemnation payments in an amount equal to such Casualty
Value, such Unit shall be returned by the Lessee to the
Lessor in the manner provided in § 17 hereof.

7.2. Requisition. In the event of any requisi-
tion for use by the United States Government or by any
other governmental entity of any Unit which does not
constitute a Casualty Occurrence, all of the Lessee's
obligations (including the obligation to pay rent therefor)
under this Lease with respect to such Unit shall continue
to the same extent as if such requisition had not occurred.
All payments received by the Lessor or the Lessee from the
United States Government or from such other governmental
entity for the use of such Unit during such requisition
shall be paid over to, or retained by, the Lessee provided
no Event of Default (or other event which after notice or
lapse of time or both would become an Event of Default)
shall have occurred and be continuing.

7.3. Lessee Agent for Disposal. The Lessor
hereby appoints the Lessee its agent to dispose of any
Unit suffering a Casualty Occurrence, or any component of
any such Unit, before and after expiration of the Lease,
at the best price the Lessee can reasonably obtain on an
"as is, where is" basis. Upon effecting any such dispos-
tion, the Lessee shall promptly deliver to the Lessor a
certificate stating the sale price obtained for such Unit
or component thereof. Provided that the Lessee has previ-
ously paid the Casualty Value to the Lessor, the Lessee
shall be entitled to the proceeds of such sale to the
extent they do not exceed the Casualty Value of such Unit,
and shall pay any excess to the Lessor. The Lessee shall
be entitled to credit against the Casualty Value payable in
respect of any Unit returned to the Builder pursuant to the
patent indemnity provisions of the CSA an amount equal to
any payment made by the Builder to the Lessor'in respect
thereof under the CSA.
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7.4. Payments After Expiration of Lease. If the
date upon which the making of the payment by the Lessee in
§ 7.1 hereof in respect of any Unit is required as afore-
said shall be after the term of this Lease or the renewal
term hereof in respect of such Unit has expired, no rental
for such Unit shall accrue after the end of such term.

7.5. Amount of Casualty Value. The Casualty
Value of each Unit as of the Casualty Payment Date on which
payment is to be made as aforesaid shall be an amount equal
to that percentage of the Purchase Price of such Unit as is
set forth in Appendix B hereto opposite the rental payment
date next succeeding the actual date of such Casualty
Occurrence, or if there is no such rental payment date,
the last rental payment date; but in no event shall such
amount be less than the Casualty Value (as defined in
Paragraph 7.3 of the CSA) as of such rental payment date.

7.6. No Release. Except as hereinabove in this
§ 7 provided, the Lessee shall not be released from its
obligations hereunder in the event of, and shall bear the
risk of, any Casualty Occurrence to any Unit from and after
delivery and acceptance thereof by the Lessee hereunder.

7.7. Insurance To Be Maintained. (1) The
Lessee will at all times prior to the return of the Units
to the Lessor (including, without limitation, during any
storage period provided for in this Lease), at its own
expense, cause to be carried and maintained (A) public
liability insurance with respect to third party personal
injury and property damage, and (B) property insurance in
respect of the Units at the time subject hereto in amounts
at least equal at all times to the aggregate Casualty Value
of such Units as computed on the next succeeding semiannual
rental payment date; provided, however, that the Lessee
may, in the case of property insurance, self-insure such
Units to the extent that such self-insurance is (x) con-
sistent with prudent industry practice and, in any event,
(y) in an amount (considered in relation to the then cur-
rent value thereof) no greater than the amount of self-
insurance maintained with respect to other similar equip-
ment, if any, then owned or leased by the Lessee (consid-
ered in relation to the then current value of such similar
equipment). All such public liability insurance and,
except as otherwise provided in the foregoing sentence, all
such property insurance in respect of the Units shall be
carried in such amounts, for such risks, with such deduct-
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ibles and with such insurance companies as shall be (I)
reasonably satisfactory to the Lessor and the Vendor and,
in any event, (II) consistent with prudent industry prac-
tice and at least comparable in amounts to the insurance
coverage carried by, and against risks customarily insured
against by the Lessee in respect of equipment owned or
leased by the Lessee similar in nature to the Units. It is
hereby agreed that the Lessee's current insurance coverage
is satisfactory to the Lessor and the Vendor on the date
hereof. The proceeds of any such property insurance as is
required hereunder shall be payable to the Vendor, the
Lessor and, so long as there is no Event of Default here-
under, the Lessee, as their respective interests may
appear, so long as the indebtedness, if any, evidenced by
the CSA shall not have been paid in full, and thereafter to
the Lessor and, so long as there is no Event of Default
hereunder, the Lessee, as their respective interests may
appear. Any policies of insurance required to be carried
in accordance with this paragraph shall (i) require at
least 30 days' prior notice in writing by the insurance
carrier to the Lessor and the Vendor as a prerequisite to
the effectiveness, as against such parties, of any cancela-
tion thereof or material change in coverage, (ii) name the
Lessor and the Vendor as additional named insureds as their
respective interests may appear, (iii) waive any right to
claim any premiums or commissions against the Lessor and
the Vendor and (iv) as to the Lessor and the Vendor, be
primary insurance. In the event such policies shall
contain breach of warranty provisions, such policies
shall provide that in respect of the interests of the
Lessor and the Vendor in such policies, the insurance shall
not require contributions from other policies held by the
Lessor or the Vendor, shall not be invalidated by any
action or inaction of the Lessee or any other person (other
than the Lessor and the Vendor, respectively) and shall
insure the Lessor and the Vendor regardless of any breach
or violation of any warranty, declaration or condition
contained in such policies by the Lessee or by any other
person (other than the Lessor and the Vendor, respectively).
Prior to the first date of delivery of any Unit pursuant to
the CSA, and thereafter not less than 15 days prior to the
expiration dates of the expiring policies carried pursuant
to this § 7, the Lessee shall deliver to the Lessor cer-
tificates issued by the insurer(s) for the insurance
required to be maintained pursuant to this § 7 (such
certificates or a letter from the Lessee's independent
insurance broker to state that no representations or
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warranties have been made by the Lessee or the Guarantor
with respect to such insurance); provided, however, that if
the delivery of any certificate is delayed, the Lessee
shall deliver an executed binder or letter from the Lessee's
independent insurance broker with respect thereto and shall
deliver such certificate upon receipt thereof.

(2) In the event that the Lessee shall fail to
maintain insurance as herein provided, the Lessor may at
its option provide such insurance (giving the Lessee prompt
written notice thereof) and, in such event, the Lessee
shall, upon demand from time to time, reimburse the Lessor
for the cost thereof together with interest on the amount
of the cost to the Lessor of such insurance which the
Lessee shall have failed to maintain, at the rate per annum
specified in § 19 hereof.

7.8. Insurance Proceeds and Condemnation Pay-
ments. If the Lessor shall receive (directly or from the
Vendor) any insurance proceeds or condemnation payments in
respect of such Units suffering a Casualty Occurrence or
involved in a Termination (as defined in § 7.9 hereof), the
Lessor shall pay such proceeds or condemnation payments to
the Lessee up to an amount equal to the Casualty Value or
the Termination Value (as defined in § 7.9 hereof), as the
case may be, with respect to any Unit theretofore paid by
the Lessee and any balance of such proceeds or condemna-
tion payments shall remain the property of the Lessor;
provided, however, that no Event of Default shall have
occurred and be continuing and the Lessee shall have made
payment of the Casualty Value or the Termination Value, as
the case may be, thereof, and accrued rentals in respect
of such Units, to the Lessor. All insurance proceeds
received by the Lessor (directly or from the Vendor) in
respect of any Unit not suffering a Casualty Occurrence
shall promptly be paid to the Lessee ,upon proof satisfac-
tory to the Lessor that any damage to such Unit in respect
of which such proceeds were paid has been fully repaired so
long as an Event of Default shall not be continuing.

7.9. Economic Obsolescence. In the event that,
during the term of this Lease the Lessee shall, in the
reasonable judgment of its Board of Directors (such judg-
ment to be evidenced by a resolution of the Board of
Directors of the Lessee, and to be certified by an officer
of the Lessee and delivered to the Lessor), determine
that all Units then subject to this Lease have become
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economically obsolete or surplus to continued use in the
Lessee's business, the Lessee shall have the right, at its
option and on at least 180 days' prior written notice to
the Lessor and the Vendor, to terminate (a "Termination")
this Lease (subject to the survival of the obligations
described in § 4.1 hereof) as of any succeeding rental
payment date specified in such notice (the termination
date specified in such notice being hereinafter called
the "Termination Date"); provided, however, that (i) the
Termination Date shall not be earlier than February 1, 1989,
(ii) no Event of Default or other event which after the
lapse of time or notice or both would become an Event of
Default shall have occurred and be continuing, (iii) on the
Termination Date the Units shall be in the same condition
as if being redelivered pursuant to § 14.1 hereof and
(iv) on the Termination Date the Lessee shall have com-
plied with all of its obligations contained in this § 7.9
and the Lessor shall have paid to the Vendor a sum suf-
ficient to prepay the CSA Indebtedness in accordance with
Paragraph 7.2 of the CSA.

During the period from the 10th day after the
giving of such notice until the 30th day preceding the
Termination Date, the Lessee shall use its best efforts to
obtain bids for the purchase of the Units, and the Lessee
shall at least 15 business days prior to such Termination
Date certify to the Lessor the amount of each such bid and
the name and address of the party (which shall not be a
corporation or individual affiliated with the Lessee or any
party from whom the Lessee or any such affiliate intends
thereafter to purchase or lease the Units) submitting such
bid. On the Termination Date the Lessor shall sell the
Units for cash to the bidder who shall have submitted the
highest bid prior to the Termination Date; provided that if
such highest bid shall be less than the Termination Value,
the Lessee may at its discretion direct that all such bids
shall be rejected, in which case the Lessor shall reject
such bids and no sale of the Units shall be completed on
such Termination Date. The total sale price realized shall
be retained by the Lessor.

On such Termination Date, (a) the Lessee shall
pay to the Lessor (i) the excess, if any, of the Termina-
tion Value computed as of such date over the total sale
price of the Units after the deduction of all expenses
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incurred by the Lessor in connection with such sale and
(ii) the rental payment due on such Termination Date and
(b) the Lessor shall pay to the Vendor a sum sufficient
to prepay the CSA Indebtedness in accordance with Para-
graph 7.2 of the CSA. The Termination Value as of the
Termination Date on which payment is to be made shall be
that percentage of the aggregate Purchase Price of the
Units as is set forth in Appendix C hereto opposite such
date; but in no event shall such amount be less than the
Termination Value (as defined in Paragraph 7.4 of the CSA}
as of such date.

If the Lessee shall have directed that all bids
be rejected as provided for in the second paragraph of
this § 7.9 or no sale shall occur on the date scheduled
therefor as provided, this Lease shall continue in full
force and effect without change; provided, however, that
the Lessee, on behalf of the Lessor, may attempt to sell
the Units at some later date upon 180 days' prior written
notice to the Lessor and following the procedure set forth
above. Upon termination of the Lease, the Lessee shall
return the Units to the Lessor pursuant to § 17 hereof.

In the event of any such sale and the receipt by
the Lessor of the amounts above described and the receipt
by the Vendor from the Lessor of a sum sufficient to
prepay the CSA Indebtedness with respect to such Units in
accordance with Paragraph 7.2 of the CSA, the obligation of
the Lessee to pay rent pursuant to § 3 hereof in respect of
such Units on each rental payment date shall continue to
and including the Termination Date but shall then termi-
nate. The Lessor shall have the right but shall be under
no duty to solicit bids, to inquire into the efforts of the
Lessee to obtain bids or otherwise to take any action or
incur any cost or expense in connection with any sale
pursuant to this § 7.9 other than to transfer or to cause
to be transferred all'of the Lessor's right, title and
interest in and to such Units to the purchaser named in the
highest bid. Any sale pursuant to this § 7.9 shall be
free and clear of all of the Lessee's rights to, and the
Vendor's rights in, such Units, but otherwise shall
be made without warranties other than against the Lessor's
acts.

If the Lessee shall exercise its option to termi-
nate this Lease under this § 7.9, the Lessor may, notwith-
standing such election by the Lessee, by written notice to
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the Lessee given not later than five business days prior to
the Termination Date elect to retain the Units, in which case
the Lessor shall pay the Vendor a sum sufficient to prepay
the CSA Indebtedness in accordance with Paragraph 7.2 of the
CSA and the Lessee shall not be obligated to pay the Termina-
tion Value thereof to the Lessor; provided, however, that the
Lessor may not make such election unless it can demonstrate,
to the reasonable satisfaction of the Vendor, that it has
made firm arrangements with a creditworthy entity to cause
such CSA Indebtedness to be prepaid in accordance with
Paragraph 7.2 of the CSA on the Termination Date; and provided
further, however, that this Lease shall not terminate unless
the CSA Indebtedness in respect thereof is prepaid on the
Termination Date pursuant to Article 7 of the CSA. In the
event the Lessor shall so elect to retain such Units and
shall have prepaid such CSA Indebtedness pursuant to Article
7 of the CSA, the Lessee shall assemble and deliver such
Units to the Lessor in accordance with the provisions of § 17
hereof.

§ 8. REPORTS AND INSPECTIONS

On or before April 30 in each year, commencing
with the calendar year 1982, the Lessee will furnish to
the Lessor and the Vendor an accurate statement (a) setting
forth as of the preceding December 31, the total number,
description and identification numbers of all Units then
leased hereunder and covered by the CSA, the total number,
description and identification numbers of all Units that
have suffered a Casualty Occurrence during the preceding
calendar year or are then undergoing repairs (other than
running repairs) or then withdrawn from use pending repairs
(other than running repairs) and setting forth such other
information regarding the condition and state of repair
of the Units as the Lessor or the Vendor may reasonably
request, (b) stating that, in the case of all Units
repainted or repaired during the period covered by such
statement, the numbers and markings required by § 5.1
hereof and by the CSA have been preserved or replaced,
(c) setting forth as of the preceding December 31, the
total number, description and identification numbers of
all Units then leased hereunder and covered by the CSA
which are subleased to another user or users and the name
and address of such sublessee or sublessees and (d) fur-
ther stating that the Lessee is in compliance under the
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Lease and has performed or has caused to be performed
the required maintenance of the Units and that there has
occurred during such period no Event of Default and no
event which with the lapse of time or notice or both
would constitute an Event of Default. In the event that
the Lessee has, at any time during the period covered
by such statement, been self-insuring the Units to any
extent, such statement shall state the extent of such
self-insurance and shall certify that the requirements of
Section 7.7 with respect to self-insurance have at all
such times been met. The Lessor and the Vendor shall each
have the right through their respective agents to inspect
the Units and the Lessee's records with respect thereto at
such reasonable times as the Lessor or the Vendor may
request during the continuance of this Lease.

§ 9. DISCLAIMER OF WARRANTIES

THE LESSOR MAKES NO WARRANTY OR REPRESENTATION,
EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN, COMPLIANCE
WITH SPECIFICATIONS, OPERATION OR CONDITION OF, OR AS TO
THE QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN,
THE UNITS DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR
MAKES NO WARRANTY OF MERCHANTABILITY OR FITNESS OF THE
UNITS FOR ANY PARTICULAR PURPOSE OR AS TO TITLE TO THE
UNITS, OR ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED, WITH RESPECT TO ANY UNIT, EITHER UPON DELIVERY
THEREOF TO THE LESSEE OR OTHERWISE, it being agreed that
all such risks, as between the Lessor and the Lessee, are
to be borne by the Lessee except that the Lessor warrants
that it has received such title as was conveyed to the
Lessor by the Builder and that such title has not been
encumbered except as otherwise contemplated by the Docu-
ments (as defined in the sixth paragraph of Paragraph 2 of
the Participation Agreement); but the Lessor hereby irrevo-
cably appoints and constitutes the Lessee its agent and
attorney-in-fact during the term of this Lease to assert
and enforce from time to time, in the name of and for the
account of the Lessor and/or the Lessee, as their interests
may appear, at the Lessee's sole cost and expense, whatever
claims and rights the Lessor may have against the Builder
under the provisions of Items 3 and 4 of Annex A of the CSA
and against the manufacturer, supplier and/or installer of
any accessions, additions, replacements and/or alterations
to any of the Units; provided, however, that if at any time
an Event of Default shall have occurred and be continuing,
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the Lessor may assert and enforce, at the Lessee's sole
cost and expense, such claims and rights. The Lessor shall
have no responsibility or liability to the Lessee or any
other person with respect to any of the following: (i) any
liability, loss or damage caused or alleged to be caused
directly or indirectly by any Units or by any inadequacy
thereof or deficiency or defect therein or by any other
circumstances in connection therewith, including strict
liability in tort; (ii) the use, operation or performance
of any Units or any risks relating thereto; (iii) any
interruption of service, loss of business or anticipated
profits or consequential damages; or (iv) the delivery,
operation, servicing, maintenance, repair, improvement or
replacement of any Units. The Lessee's delivery of a
Certificate of Acceptance shall be conclusive evidence as
between the Lessee and the Lessor that the Units described
therein are in all the foregoing respects satisfactory to
the Lessee, and the Lessee will not assert any claim of any
nature whatsoever against the Lessor or the Vendor based on
any of the foregoing matters.

§ 10. LAWS AND RULES

10.1. Compliance. The Lessee agrees, for the
benefit of the Lessor and the Vendor, to comply in all
material respects (including, without limitation, with
respect to the use, maintenance and operation of each Unit)
with all laws of the jurisdictions in which its operations
involving the Units may extend, with the interchange rules
of the Association of American Railroads and with all
lawful rules of the United States Department of Transporta-
tion, the Interstate Commerce Commission and any other
legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the
extent that such laws and rules affect the title, operation
or use of the Units (all such laws and rules to such extent
hereinafter called "Applicable Laws"), and in the event
that such Applicable Laws require any alteration, replace-
ment or addition of or to any part on any Unit, the Lessee
will conform therewith at its own expense; provided,
however, that the Lessee may at its own expense, in good
faith, contest the validity or application of any such
Applicable Laws in any reasonable manner which does not,
in the opinion of the Lessor or the Vendor, adversely
affect the property or rights of the Lessor or the Vendor
under this Lease or under the CSA.
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10.2. Reports by Lessor. The Lessee agrees to
prepare and deliver to the Lessor and the Vendor within a
reasonable time prior to the required date of filing (or,
to the extent permissible, file on behalf of the Lessor
and the Vendor) any and all reports (other than income tax
returns) to be filed by the Lessor with any Federal, state
or other regulatory authority by reason of the ownership by
the Lessor of the Units or the security interest of the
Vendor therein or the leasing thereof to the Lessee. To
the extent the Lessor has knowledge of, or receives any
written notice with respect to the requirements of any such
report, the Lessor will promptly notify the Lessee thereof.

§ 1 1 . MAINTENANCE

11.1. Units in Good Operating Order. The Lessee
agrees that, at its own cost and expense, it will maintain
and keep each Unit (including any parts installed on or
replacements made to any Unit and considered an accession
thereto as hereinbelow provided) which is subject to this
Lease in good operating order, repair and condition,
ordinary wear and tear excepted, in accordance with the
interchange rules of the Association of American Railroads
and in the same condition as as other similar equipment,
if any, owned or leased by the Lessee.

11.2. Additions and Accessions. (1) The
Lessee, at its own cost and expense, may from time to time
make such other additions, modifications and improvements
to the Units during the term of this Lease as are readily
removable without causing material damage to the Units
and do not adversely and materially affect the value or
utility of the Units. The additions, modifications and
improvements made by the Lessee under the preceding sen-
tence shall be owned by the Lessee, except to the extent
such additions, modifications or improvements are described
in § 11.2(3) hereof.

(2) The Lessee, at its own cost and expense,
may from time to time make such other additions, modifica-
tions and improvements to the Units as are in accordance
with the requirements set forth in Rev. Proc. 79-48,
1979-39 I.R.B. 27, and which, in addition, do not in the
opinion of the Lessor and the Vendor (i) materially alter
the structure or weight of such Units, (ii) materially
change the maintenance requirements with respect to such
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Units, (iii) adversely affect the resale value of such
Units or (iv) materially change the use or purpose of such
Units.

(3) Any and all parts installed on and additions
and replacements made to any Unit (i) which are not readily
removable without causing material damage to such Unit,
(ii) the cost of which is included in the Purchase Price of
such Unit, (iii) in the course of ordinary maintenance of
the Units, (iv) which are required for the operation or use
of such Unit by the interchange rules of the Association of
American Railroads or by the regulations of the Interstate
Commerce Commission, the Department of Transportation or
any other applicable regulatory body or (v) pursuant to
§ 11.2(2) hereof, shall constitute accessions to such Unit
and full ownership thereof free from any lien, charge,
security interest or encumbrance (except for those created
by the CSA) shall immediately be vested in the Lessor and
the Vendor as their respective interests may appear in the
Unit itself.

§ 12. INDEMNIFICATION

12.1. Indemnified Persons; Indemnified Matters.
The Lessee shall pay, and shall protect, indemnify and hold
the Lessor, the Vendor and any assignee thereof, the
Investors and their respective successors, assigns, agents
and servants (the "Indemnified Persons"), harmless from and
against any and all causes of action, suits, penalties,
claims, demands or judgments of any nature whatsoever which
may be imposed on, incurred by or asserted against any
Indemnified Person (including any or all liabilities,
obligations, damages, costs, disbursements and expenses
(including without limitation attorneys' fees and expenses
of any Indemnified Person) relating thereto) in any way
relating to or arising, or alleged to arise out of this
Lease, the CSA or the Units (except any such causes of
action, suits, penalties, claims, demands or judgments
resulting from any acts done by such Indemnified Person in
violation of the covenants, terms or provisions of the
Lease or the CSA), including without limitation those in
any way relating to or arising or alleged to arise out of
(i) the manufacture, construction, purchase, acceptance,
rejection, ownership, delivery, nondelivery, lease, posses-
sion, use, operation, condition, sale, return or other
disposition of any Unit or portion thereof; (ii) any latent
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and other defects whether or not discoverable by any
Indemnified Person or the Lessee; (iii) any claim for
patent, trademark or copyright infringement; (iv) any
claims based on strict liability in tort; (v) any injury to
or the death of any person or any damage to or loss of
property on or near the Units or in any manner growing out
of or concerned with, or alleged to grow out of or be
connected with, the ownership, use, replacement, adaptation
or maintenance of the Units or of any other equipment in
connection with the Units (whether owned or under the
control of the Lessor, the Lessee or any other person) or
resulting or alleged to result from the condition of any
thereof except that to the extent any such injury, death,
damage or loss arises from the gross negligence or wilful
misconduct of the Indemnified Person, the Lessee shall not
be liable to such Indemnified Person hereunder; (vi) any
violation, or alleged violation, of any provision of this
Lease or of any agreement, law, rule, regulation, ordinance
or restriction, affecting or applicable to the Units or the
leasing, ownership, use, replacement, adaptation or mainte-
nance thereof, except that to the extent any such violation
arises from the gross negligence or wilful misconduct of an
Indemnified Person, the Lessee shall not be liable to such
Indemnified Person hereunder; or (vii) any claim arising
out of any of the Lessor's obligations under the Lease
Assignment or the Vendor's retention of a security interest
under the CSA or the Lease Assignment or the Participation
Agreement except to the extent such claim arises from the
gross negligence or wilful misconduct of the Lessor (all
of which matters hereinabove set forth in this § 12.1
being hereinafter called the "Indemnified Matters"). The
Lessee shall be obligated under this § 12.1, irrespective
of whether any Indemnified Person shall also be indemnified
with respect to the same matter under any other agreement
by any other person, and the Indemnified Person seeking to
enforce the indemnification may proceed directly against
the Lessee under this § 12.1 without first resorting to any
such other rights of indemnification. In case any action,
suit or proceeding is brought against any Indemnified
Person in connection with any Indemnified Matter, the
Lessee may, at the Lessee's expense, resist and defend
such action, suit or proceeding, or cause the same to be
resisted or defended by counsel selected by the Lessee and
approved by such Indemnified Person (which approval shall
not unreasonably be withheld) and, in the event of any
failure by the Lessee to do so, the Lessee shall pay all
costs and expenses (including, without limitation, attor-

L-25



neys1 fees and expenses) incurred by such Indemnified
Person in connection with such action, suit or proceeding;
provided, however, that the Lessee shall not be liable for any
settlement of any such action, suit or proceeding effected
without its consent. In the event the Lessee is required
to make any indemnification payment under this § 12.1, the
Lessee shall pay such Indemnified Person an amount which,
after deduction of all taxes required to be paid by such
Indemnified Person in respect of the receipt thereof (after
giving credit for any savings in respect of any such taxes
by reason of deductions, credits or allowances in respect
of the payment of the expense indemnified against, and of
any other such taxes as determined in the sole discretion
of the Indemnified Person), shall be equal to the amount of
such payment. The Lessee and the Lessor each agrees to
give each other promptly upon obtaining knowledge thereof
written notice of any claim or liability hereby indemnified
against, but the giving of such notice shall not be a
condition to the Lessee's obligations under this § 12.1
except to the extent the Lessee has been disadvantaged as a
result of any failure to give such notice. Upon the
payment in full of any indemnities as contained in this
§ 12.1 by the Lessee, and provided that no Event of Default
(or other event which with lapse of time or notice or both
would constitute an Event of Default) shall have occurred
and be continuing, the Lessee shall be subrogated to any
right of such Indemnified Person (except against another
Indemnified Person) in respect of the Indemnified Matter
against which indemnity has been given. Any payments
received by such Indemnified Person from any person (except
the Lessee) as a result of any matter with respect to which
such Indemnified Person has been indemnified by the Lessee
pursuant to this § 12.1 shall be paid over to the Lessee to
the extent necessary to reimburse the Lessee for indemnifi-
cation payments previously made in respect of such matters.
Nothing in this § 12.1 shall constitute a guarantee by the
Lessee of the CSA Indebtedness of the Lessor under the CSA
or a guarantee of the residual value of any Unit.

12.2. Indemnification of Builder. The Lessee
further agrees to indemnify, protect and hold harmless the
Builder as a third-party beneficiary hereof from and
against any and all liability, claims, costs, charges and
expenses, including royalty payments and counsel fees, in
any manner imposed upon or accruing against the Builder
because of the use in or about the construction or opera-
tion of any of the Units of any article or material speci-

L-26



fied by the Lessee and not manufactured by the Builder or
of any design, system, process, formula or combination
specified by the Lessee and not developed or purported to
be developed by the Builder which infringes or is claimed
to infringe on any patent or other right. The Lessee will
give notice to the Builder of any claim known to the Lessee
from which liability may be charged against the Builder.

12.3. Survival. The indemnities contained in
this § 12 shall survive the expiration or termination of
this Lease with respect to all events, facts, conditions or
other circumstances occurring or existing prior to such
expiration or termination and are expressly made for the
benefit of, and shall be enforceable by, any Indemnified
Person. None of the indemnities in this § 12 shall be
deemed to create any rights of subrogation in any insurer
or third party against the Lessee or the Lessor therefor,
from or under any Indemnified Person, whether because of
any claim paid or defense provided for the benefit thereof
or otherwise.

§ 13. DEFAULT

13.1. Events of Default; Remedies. If, during
the continuance of this Lease or any extension or renewal
hereof, one or more of the following events (each such
event being herein sometimes called an "Event of Default")
shall occur:

(A) default shall be made in payment of any
amount provided for in §§ 3, 7 or 16 hereof, and such
default shall continue for 10 days;

(B) the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease, or any
interest herein, or of the right to possession of the
Units, or any thereof and the Lessee shall, for more
than 30 days after demand in writing by the Lessor
and the Vendor, fail to secure a reassignment or
retransfer to the Lessor and the Vendor of such
Lease, interest or right;

(C) the Lessee shall fail to maintain insurance
at the time in force required to be maintained pursu-
ant to S 7.7(1)(A);
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(D) the Lessee shall, for more than 30 days after
the Lessor shall have demanded in writing performance
thereof, fail or refuse to comply with any other
covenant, agreement, term or provision of this Lease,
the Participation Agreement, the Consent or, after the
CSA Indebtedness shall have been discharged and
satisfied in full, the Indemnity Agreement, on its
part to be kept and performed or to make provision
satisfactory to the Lessor and the Vendor for such
compliance;

(E) any representation or warranty made by the
Lessee herein or by the Lessee or the Guarantor in
the Participation Agreement, in the Guarantee or in
any certificate or statement furnished to the Lessor or
the Vendor pursuant to or in connection with any such
agreements proves incorrect or untrue in any material
respect as of the date of issuance or making thereof;

(F) any proceeding shall be commenced by or
against the Lessee or the Guarantor for any relief
which includes, or might result in, any modification
of the obligations of the Lessee or the Guarantor
under this Lease, the Participation Agreement or the
Consent or of the Guarantor under the Guarantee under
any bankruptcy or insolvency laws, or laws relating to
the relief of debtors, readjustments of indebtedness,
reorganizations, arrangements, compositions or exten-
sions (other than a law which does not permit any
readjustments of such obligations), and, unless such
proceeding shall have been dismissed, nullified,
stayed or otherwise rendered ineffective (but then
only so long as such stay shall continue in force or
such ineffectiveness shall continue), all the obliga-
tions of the Lessee or the Guarantor under this Lease,
under the Participation Agreement or under the Consent
or of the Guarantor under the Guarantee, as the case
may be, shall not be and shall not continue to be duly
assumed in writing, pursuant to a court order or
decree, by a trustee or trustees or receiver or
receivers appointed (whether or not subject to ratifi-
cation) for the Lessee or the Guarantor or for the
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property of the Lessee or the Guarantor in connection
with any such proceeding in such manner that such
obligations shall have the same status as expenses of
administration and obligations incurred by such a
trustee or trustees or receiver or receivers, within
60 days after such proceeding shall have been com-
menced;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or
actions either at law or in equity, to enforce per-
formance by the Lessee of the applicable covenants
of this Lease or to recover damages for the breach
thereof; or

(b) by notice in writing to the Lessee terminate
this Lease whereupon all rights of the Lessee to the
use of such Units shall absolutely cease and terminate
as though this Lease had never been made, but the
Lessee shall remain liable as herein provided; and
thereupon the Lessor may by its agents enter upon the
premises of the Lessee or other premises, insofar as
the Lessee may be lawfully authorized to so permit,
where any of such Units may be located, without judi-
cial process if this can be done without breach of the
peace and in accordance with due process of law, and
take possession of all or any of such Units and
thenceforth hold, possess, sell, operate, lease to
others and enjoy the same free from any right of the
Lessee, or its successors or assigns, to use the Units
for any purposes whatever; but the Lessor shall,
nevertheless, have a right to recover from the Lessee
any and all amounts which under the terms of this
Lease may be then due or which may have accrued to the
date of such termination (computing the rental for any
number of days less than a full rental period by multi-
plying the rental for such full rental period by a frac-
tion of which the numerator is such number of days from
and including the date the rental period begins to and
including the termination date and the denominator is
the total number of days in such full rental period)
in respect of such Units and also to recover forthwith
from the Lessee as liquidated damages for loss of a
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bargain and not as a penalty whichever of the follow-
ing amounts the Lessor in its sole discretion, shall
specify: (i) a sum, with respect to each Unit, which
represents (x) the excess of the present value, at the
time of such termination, of the entire unpaid balance
of all rentals for such Unit which would otherwise
have accrued hereunder from the date of such termina-
tion to the end of the term of this Lease as to such
Unit, such present value to be computed on the basis
of a 14.5% per annum discount with respect to the
rentals which were originally due to and including
February 1, 1996, and a 7.3756% per annum discount with
respect to the remaining rentals, in each case com-
pounded semiannually from the respective dates upon
which such rentals would have been payable hereunder
had this Lease not been terminated over (A) the then
present value of the rental which the Lessor reason-
ably estimates to be obtainable for such Unit during
such period, such present value to be computed on the
basis of a 14.5% per annum discount with respect to_
the rentals which were originally due to and including
February 1, 1996, and a 7.3756% per annum discount
with respect to the remaining rentals, in each case
compounded semiannually from the respective dates upon
which such rentals would have been payable hereunder
had this Lease not been terminated or, (B) if such
Unit is sold, the net proceeds of the sale plus (y)
any damages and expenses, including reasonable attor-
neys' fees, in addition thereto which the Lessor shall
have sustained by reason of the breach of any cove-
nant, representation or warranty of this Lease other
than for the payment of rental or (ii) an amount, with
respect to each Unit, equal to the excess, if any, of
the Casualty Value of such Unit as of the semiannual
rental payment date on or next preceding the date of
termination over the amount the Lessor reasonably
estimates to be the sales value of such Unit at such
time; provided, however, that in the event the Lessor
shall have sold any Unit, the Lessor, in lieu of
collecting any amounts payable by the Lessee pursuant
to the preceding clause (ii) with respect to such
Unit, may, if it shall so elect, demand that the
Lessee pay the Lessor and the Lessee shall pay to the
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Lessor on the date of such sale, as liquidated
damages for loss of a bargain and not as a penalty,
an amount equal to the excess, if any, of the Casu-
alty Value for such Unit as of the semiannual rental
payment date on or next preceding the date of termi-
nation over the net proceeds of such sale.

13.2. Remedies Not Exclusive; Waiver. The
remedies in this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative
and may be exercised concurrently or consecutively, and
shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives
any mandatory requirements of law, now or hereafter in
effect, which might limit or modify the remedies herein
provided, to the extent that such waiver is not, at the
time in question, prohibited by law. The Lessee hereby
waives any and all existing or future claims to any offset
against the rental payments due hereunder, and agrees to
make such payments regardless of any offset or claim which
may be asserted by the Lessee or on its behalf.

13.3. Failure To Exercise Rights Is Not Waiver.
The failure of the Lessor to exercise the rights granted
it hereunder upon the occurrence of any of the contin-
gencies set forth herein shall not constitute a waiver of
any such right upon the continuation or recurrence of any
such contingencies or similar contingencies.

13.4. Notice of Event of Default. The Lessee
agrees to furnish the Lessor and the Vendor, promptly upon
any responsible officer becoming aware of any condition
which constituted or constitutes an Event of Default under
this Lease or which, after notice or lapse of time, or
both, would constitute such an Event of Default, written
notice specifying such condition and the nature and status
thereof. For the purposes of this § 13.4, a "responsible
officer" shall mean, with respect to the subject matter of
any covenant, agreement or obligation of the Lessee in this
Lease contained, any corporate officer of the Lessee who,
in the normal performance of his operational responsibili-
ties, would have knowledge of such matter and the require-
ments of this Lease with respect thereto.

§ 14. RETURN OF UNITS UPON DEFAULT

14.1. Return of Units. If this Lease shall
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terminate in respect of any of the Units pursuant to § 13
hereof or pursuant to Article 16 of the CSA, the Lessee
shall forthwith deliver possession of such Units to the
Lessor. Each Unit so delivered shall (i) be in the same
operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear in the
service of hauling Western coal excepted, (ii) meet the
standards then in effect under the interchange rules of the
Association of American Railroads (the Lessee having
certified that to the best knowledge of the certifying
officer of the Lessee the Units do not have any basic
structural weakness or damage which would cause an unsafe
operating condition) and/or the applicable rules of any
governmental agency or other organization with jurisdiction
and (iii) have attached or affixed thereto any special
device considered an accession thereto as provided in § 11
hereof and have removed therefrom at the Lessee's expense
any such device not so considered an accession. For the
purpose of delivering possession of any Unit or Units as
above required, the Lessee shall at its own cost, expense
and risk:

(a) forthwith and in the usual manner (includ-
ing, but not by way of limitation, giving prompt
telegraphic and written notice to the Association of
American Railroads and all railroads to which any Unit
or Units have been interchanged or which may have
possession thereof to return the Unit or Units) place
such Units upon such storage tracks as the Lessor
reasonably may designate;

(b) cause such Units to be stored on such
tracks at the risk of the Lessee without charge for
insurance, rent or storage until all such Units have
been sold, leased or otherwise disposed of by the
Lessor; and

(c) cause the same to be transported to any
reasonable place as directed by the Lessor.

The assembling, delivery, storage, insurance and trans-
porting of the Units as hereinbefore provided shall be at
the expense and risk of the Lessee and are of the essence
of this Lease, and upon application to any court of equity
having jurisdiction in the premises the Lessor shall be
entitled to a decree against the Lessee requiring specific
performance of the covenants of the Lessee so to assemble,
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deliver, store and transport the Units. During any stor-
age period, the Lessee will, at its own cost and expense,
maintain and keep the Units in good order and repair and
will permit the Lessor or any person designated by it,
including the authorized representative or representatives
of any prospective purchaser of any such Unit, to inspect
the same. All amounts earned in respect of the Units after
the date of termination of this Lease shall belong to the
Lessor and, if received by the Lessee, shall be promptly
turned over to the Lessor. If any Unit is not assembled,
delivered and stored, as hereinabove provided, within 21
days after such termination, the Lessee shall in addition,
pay to the Lessor for each day thereafter an amount equal
to the amount, if any, by which (x) the Purchase Price of
such Unit multiplied by 0.02944986% exceeds (y) the actual
earnings received by the Lessor on such Unit for each such
day.

14.2. Lessor Appointed Agent of Lessee. With-
out in any way limiting the obligation of the Lessee under
the foregoing provisions of this § 14, the Lessee hereby
irrevocably appoints the Lessor as the agent and attorney
of the Lessee, with full power and authority, at any time
while the Lessee is obligated to deliver possession of any
Unit to the Lessor, to demand and take possession of such
Unit in the name and on behalf of the Lessee from whosoever
shall be in possession of such Unit at the time.

§ 15. ASSIGNMENT, POSSESSION AND USE

15.1. Assignment; Consent. This Lease shall
not be assignable by the Lessee or the Lessor without the
prior written consent of the other party, except the Lessor,
without the consent of the Lessee, may, subject to the
provisions of paragraph 15.1 of the CSA, assign all but not
less than all of its interest hereunder to (i) any corpora-
tion which is a member of the "affiliated group" (as defined
in section 1504 of the Internal Revenue Code of 1954, as
amended) of Mellon National Corporation or (ii) to any other
banking or financial institution which has a combined capital
and surplus of at least $50,000,000. The Lessee hereby
consents to the assignment of this Lease pursuant to the
Lease Assignment.

15.2. Lessee's Rights To Use the Units, To Per-
mit Use Thereof by Others and To Sublease the Units.
(1) So long as (i) no Event of Default exists hereunder,
(ii) the Lessee and the Guarantor are complying with the
provisions of the Consent and (iii) the Vendor is entitled
to apply the Payments (as defined in the Lease Assignment)
in accordance with the Lease Assignment, the Lessee shall
be entitled to the possession and use of the Units in
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accordance with the terms of this Lease and the CSA.
Without the prior written consent of the Lessor and the
Vendor, the Lessee shall not assign or transfer its lease-
hold interest under this Lease in the Units or any of them
except as provided in paragraph (2) below of this § 15.2; and
the Lessee shall not, without the prior written consent of
the Lessor and the Vendor, part with the possession or
control of, or suffer or allow to pass out of its possession
or control, any of the Units, except to the extent permitted
by the provisions of paragraph (2) of this § 15.2. The
Lessee, at its own expense, will promptly pay or discharge
any and all sums claimed by any party which, if unpaid, might
become a lien, charge, security interest or other encumbrance
(other than an encumbrance created by the Lessor or the
Vendor or resulting from claims against the Lessor or the
Vendor not related to the transactions contemplated by the
Participation Agreement or any encumbrance on the leasehold
estate of the Lessee which is subject and subordinate to the
interests of the Lessor and the Vendor) upon or with respect
to any Unit, including any accession thereto, or the interest
of the Lessor, the Vendor or the Lessee therein, and will
promptly discharge any such lien, claim, security interest or
other encumbrance which arises.

(2) So long as (i) no Event of Default exists
hereunder, (ii) the Lessee and the Guarantor are complying
with the provisions of the Consent and (iii) the Vendor is
entitled to apply the Payments (as defined in the Lease
Assignment) in accordance with the Lease Assignment, the
Lessee shall be entitled to the possession and use of the
Units by it or any affiliate upon lines of railroad owned
or operated by it or any such affiliate or upon lines of
railroad over which the Lessee or any such affiliate has
trackage or other operating rights or over which railroad
equipment of the Lessee or any such affiliate is regularly
operated and shall be entitled to permit the use of the
Units upon connecting and other carriers in the usual
interchange of traffic or pursuant to run-through agree-
ments and to assign its rights to any or all of the Units
or to sublease any or all of the Units, but only upon and
subject to all the terms and conditions of this Lease and
the CSA; provided, however, that the Lessee shall not
assign, sublease, use or permit the assignment, sublease
or use of any Unit outside the United States of America
except to the extent that such assignment, sublease or
use is de minimis, nor shall the Lessee assign or sub-
lease to, or permit the sublease or use of the Units by,
any person in whose hands such Units would not qualify as
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"section 38 property" within the meaning of Section 48 of
the Internal Revenue Code of 1954, as amended. Subject
to Section 14.1 hereof, the Lessee may receive and retain
compensation for the use of any of the Units from rail-
roads or other entities so using such Units. Any sublease
permitted by this paragraph may provide that the sublessee,
so long as it shall not be in default under such sublease,
shall be entitled to the possession of the Units included
in such sublease and the use thereof; provided, however,
that every such sublease shall be expressly subordinate
to all the provisions of this Lease, including, without
limitation, the rights and remedies of the Vendor under
the CSA and the Lessor under this Lease in respect of
the Units covered by such sublease; that the Lessee
remain fully liable under this Lease in respect of the
Units covered by such sublease; and that the Guarantor
shall remain fully liable under the Guarantee with respect
of the Units covered by such sublease.

15.3. Transfers by Lessee Through Merger, Acqui-
sition or Consolidation. Nothing in this § 15 shall be
deemed to restrict the right of the Lessee to assign or
transfer its leasehold interest under this Lease in the
Units or possession of the Units to any corporation incor-
porated under the laws of any state of the United States of
America or the District of Columbia (which shall have duly
assumed the obligations of the Lessee hereunder) into or
with which the Lessee shall have become merged or consoli-
dated or which shall have acquired the property of the
Lessee as an entirety or substantially as an entirety,
provided that such assignee or transferee will not, upon
the effectiveness of such merger, consolidation or acqui-
sition, be in default under any provision of this Lease.

§ 16. RENEWAL OPTIONS AND DUTY TO FIRST OFFER

16.1 Renewal. Provided that this Lease has not
been earlier terminated and the Lessee is not in default
hereunder, the Lessee may by written notice delivered to
the Lessor not less than 27,0 days prior to the end of the
original term of this Lease in respect of the Units still
subject to this Lease, elect to extend such original term
in respect of all but not less than all the Units then
covered by this Lease for a period (such period being
hereinafter called the "First Renewal Term") as determined
below commencing on the scheduled expiration of such
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original term, at a rate equal to 50% of the semiannual
rental payable pursuant to § 3.1 hereof with respect to the
Units then covered by this Lease, payable, in arrears, in
semiannual payments on the month and day (such dates being
hereinafter called the "Renewal Payment Dates") such rentals
were payable for the Units in each year of the original
term of this Lease. Provided that this Lease has not been ^
earlier terminated and the Lessee is not in default here-
under, the Lessee may, also by written notice delivered to
the Lessor (i) not less than 180 days prior to the end of
the First Renewal Term or, (ii) if pursuant to the third
sentence of the next paragraph there is no First Renewal
Term, not more than 10 days after such determination, as
provided below, elect to extend the term of this Lease
in respect of all but not less than all the Units then
covered by this Lease for a period of four years (such period
being hereinafter called the "Additional Renewal Term" and
the First Renewal Term and the Additional Renewal Term being
hereinafter collectively referred to as the "Renewal Terms")
as determined below commencing on the scheduled expiration of
such First Renewal Term or such original term, at a rate
equal to the then Fair Market Rental (as hereinafter defined)
with respect to the Units then covered by this Lease, payable,
in arrears, in semiannual payments on the Renewal Payment
Dates.

The Lessor and the Lessee shall determine by mutual
agreement or, failing such agreement, by arbitration in the
manner provided in § 16.3 hereof, the Fair Market Rental and
the Fair Market Value. The First Renewal Term shall be
determined by an independent qualified appraiser mutually
selected and agreed to by the Lessor and the Lessee (and paid
for by the Lessee) or, failing to so agree, by arbitration in
the manner provided in § 16.3 hereof, as the longest period
commencing on the scheduled expiration of the original term
of this Lease and ending on a Renewal Payment Date at which
date (i) the estimated remaining useful life of the Units
then covered by this Lease will be at least 20% of the total
estimated useful life of such Units from the beginning of the
original term of this Lease (such total estimated useful life
being equal to the period during which the Units were and are
expected to be economically useable by one or more users
with normal repairs, overhauls and maintenance, for the pur-
pose for which they were intended at the inception of this
Lease, without limitation by the term of this Lease) and
(ii) the estimated Fair Market Value of such Units will be at
least 20% of the Purchase Price of such Units (such Fair
Market Value to be determined without regard to inflation or
deflation and after subtracting any cost to the Lessor for
removal and delivery of possession of the Units) and (iii) it
will be commercially feasible for such Units to be used by
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the Lessor or some person, other than the Lessee or a share-
holder of or a person related to the Lessee, who could lease
or purchase such Units from the Lessor. There shall be no
First Renewal Term if the period as determined by the preced-
ing sentence is less than one year. If the First Renewal
Term exceeds three years, it shall be divided into optional
periods of three years each plus a final optional period
equal to the remaining First Renewal Term. The Lessee may
terminate the First Renewal Term, without penalty, at the
expiration of each such optional period upon 180 days prior
written notice to the Lessor.

16.2. Duty to First Offer. If upon the termina-
tion of this Lease (other than its termination as provided
in §§ 7, 13 and 16.1 hereof) or upon expiration of the
last Renewal Term the Lessor decides to sell any one or
more Units, the Lessor shall, not earlier than 180 days prior
to the expiration of such term, give notice to the Lessee of
its intention to sell such Units ("Notice of Sale"). The
Lessee shall have the right, exercisable as hereinafter
provided, to purchase for cash all (but not less than all) of
the Units which the Lessor proposes to sell, at a price equal
to the then Fair Market Value of such Units. If the Lessee
desires to purchase such Units, the Lessee shall indicate its
intent to negotiate the purchase of such Units by giving
notice thereof to the Lessor within 30 days following Lessee's
receipt of the Notice of Sale, whereupon the Lessee and the
Lessor shall proceed with diligence and in good faith to
determine by mutual agreement the Fair Market Value of such
Units. If the Lessee and Lessor are unable to agree upon
the Fair Market Value of such Units within 50 days follow-
ing Lessee's receipt of the Notice of Sale, then Lessee
may, at its sole option, by notice to the Lessor within
said 50-day period, require determination of the Fair
Market Value of such Units by arbitration in the manner set
forth in § 16.3 hereof, whereupon the Lessee and the Lessor
shall each be obligated to effect the sale of such Units to
the Lessee at such Fair Market Value.

Upon determination of the Fair Market Value of
such Units (whether by mutual agreement or arbitration),
the sale of such Units to the Lessee shall be effected at
a time mutually agreeable to Lessee and the Lessor on or
before the later of (i) 15 days following such date of
determination of the Fair Market Value, or (ii) upon expi-
ration of such term or renewal term of this Lease, as the
case may be. In the event Lessee shall (a) fail to give
notice of its intent to negotiate purchase of such Units
within the 30-day period specified above, or (b) fail to
give notice of its election to determine the Fair Market
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Value by arbitration within the specified 50-day period in
the event Lessee and Lessor are unable to agree upon the
Fair Market Value, then Lessee shall have no obligation to
purchase such Units and, except as hereinafter provided,
the Lessor shall have no obligation to sell such Units.

If Lessee shall not purchase such Units as pro-
vided above, Lessee may, at any time within 50 days follow-
ing Lessee's receipt of the Notice of Sale, give the Lessor
notice of an offer for which, and a period of time (which
shall not be greater than 180 days) during which, Lessee is
willing to purchase for cash such Units and the Lessor
may accept such offer at any time during such term by
notice to the Lessee. During the period of such offer, the
Lessor shall not disclose the amount and terms of such
offer to any third party and the Lessor shall not sell
such Units to any third party upon terms less favorable (in
the Lessor's sole judgment) than the terms so offered by the
Lessee. Following the expiration of the Lessee's rights of
purchase as herein set forth, the Lessor may sell such Units
as it may see fit.

16.3. Determinations. (1) The Fair Market
Rental of any Unit or Units shall be determined on the
basis of, and shall be equal in amount to, the rental which
would obtain in an arm's-length transaction between an
informed and willing lessee (other than a lessee currently
in possession) and an informed and willing lessor under no
compulsion to lease and, in such determination, costs of
removal from the location of current use or storage shall
not be a deduction from such rental.

(2) The Fair Market Value of any Unit or Units
shall be determined on the basis of, and shall be equal in
amount to, the purchase price which would obtain in an
arm's-length transaction between an informed and willing
purchaser and an informed and willing seller under no
compulsion to sell and, in such determination, cost of
removal from the location of current use or storage shall
not be a deduction from such purchase price.

(3) If the Lessor and the Lessee are unable to
agree, within a period of 50 days, upon a selection of an
independent appraiser for a determination of the period of
the First Renewal Term or a determination of the Fair Market
Value or Fair Market Rental, such determination shall be made
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in accordance with the applicable definition by the follow-
ing procedure: If either party to such determination shall
have given written notice to the other requesting determi-
nation by this appraisal procedure, the parties shall con-
sult for the purpose of appointing a qualified independent
appraiser by mutual agreement. If no such appraiser is so
appointed within 20 days after such notice is given, each
party shall appoint an independent appraiser within 25 days
after such notice is given, and the two appraisers so
appointed shall within 35 days after such notice is given
appoint a third independent appraiser. If no such third
appraiser is appointed within 35 days after such notice is
given, either party may request the American Arbitration
Association to make such appointment, and both parties
shall be bound by any appointment so made. Any appraiser
or appraisers appointed pursuant to the foregoing procedure
shall be instructed to make his or their determination
within 90 days after his or their appointment. If the
parties shall have appointed a single appraiser or if
either party shall have failed to appoint an appraiser,
the determination of the single appraiser appointed shall
be final. If three appraisers shall be appointed, the
determination of the appraiser which differs most from the
other two appraisers shall be excluded, the remaining two
determinations shall be averaged and such average shall be
final and binding upon the parties hereto. The appraisal
proceedings shall be conducted in accordance with the
Commercial Arbitration Rules of the American Arbitration
Association as in effect on the date hereof, except as
modified hereby. This appraisal procedure shall be the
exclusive means of making such determinations and shall be
in lieu of any judicial or other procedure for the deter-
mination thereof, and each party hereto hereby consents and
agrees not to assert any judicial or other procedures. The
expenses of the appraisal procedure shall be borne by the
Lessee and the Lessor in equal shares.

§ 17. RETURN OF UNITS UPON EXPIRATION OF TERM
OR TERMINATION

As soon as practicable on or after the expiration
of the original term of this Lease or any of the Renewal
Terms with respect to any Unit or on or after a Termination
of this Lease with respect to any Unit pursuant to §§ 7.9
and 16.1 hereof, and in any event not later than 90 days
thereafter, the Lessee will, at its own cost and expense,
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deliver possession of such Unit to the Lessor at such
location or locations on any of the current Burlington
Northern Inc. routes or The Atchison, Topeka and Santa Fe
Railway Company routes within the continental United States
of America and within 1,000 miles of Houston, Texas, as the
Lessor may designate, or, in the absence of such designa-
tion, as the Lessee may select, or at the request of the
Lessor, permit the Lessor to store such Unit on such
storage tracks as the Lessee may select for a period not
exceeding three months (or, in the case of a Termination,
six months) and transport-the same upon disposition of such
Unit, at any time within such three-month or six-month
period, to any such location or locations, or to any
connecting carrier for shipment, all as directed by the
Lessor, the movement and storage of such Units to be at
the expense and risk of the Lessee; provided, however, that
the Units shall be returned to the Lessor, upon such
expiration or Termination, in not more than four groups of
Units (the number of such groups and the number of Units in
each such group to be designated by the Lessor). During
any such storage period the Lessee will permit the Lessor
or any person designated by it, including the authorized
representative or representatives of any prospective
purchaser of such Unit or Units, to inspect the same;
provided, however, that the Lessee shall not be liable,
except in the case of negligence or intentional tortious
act of the Lessee or of its employees or agents, for any
injury to, or the death of, any person exercising, either
on behalf of the Lessor or any prospective purchaser, the
rights of inspection granted under this sentence. Each
Unit returned to the Lessor pursuant to this § 17 shall
(i) be in the same operating order, repair and condition as
when originally delivered to the Lessee, reasonable wear
and tear in the service of hauling Western coal excepted,
(ii) meet the standards then in effect under the inter-
change rules of the Association of American Railroads (the
Lessee having certified that to the best knowledge of the
certifying officer of the Lessee the Units do not have any
basic structural weakness or damage which would cause an
unsafe operating condition) and/or the applicable rules of
any governmental agency or other organization with juris-
diction and (iii) have attached or affixed thereto any
special device considered an accession thereto as provided
in § 11 hereof and have removed therefrom any such device
not so considered an accession. During any such storage
period the Lessee shall maintain the Units in such manner
as owners or lessees of similar units of railroad equipment
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normally maintain such units owned or leased by them in
similar storage circumstances. The assembling, delivery,
storage and transporting of the Units as hereinbefore
provided are of the essence of this Lease, and upon appli-
cation to any court of equity having jurisdiction in the
premises, the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants
of the Lessee so to assemble, deliver, store and transport
the Units. All amounts earned in respect of the Units
after the date of expiration of this Lease shall belong to
the Lessor and, if received by the Lessee, shall be
promptly turned over to the Lessor. If any Unit is not
assembled, delivered and stored, as hereinabove provided,
within 21 days after such expiration, the Lessee shall in
addition, pay to the Lessor for each day thereafter an
amount equal to the amount, if any, by which (x) the
Purchase Price of such Unit multiplied by 0.02944986%
exceeds (y) the actual earnings received by the Lessor on
such Unit for each such day.

§ 18. RECORDING

The Lessee, at its own expense, will cause this
Lease, the CSA, the CSA Assignment and the Lease Assignment
to be filed with the Interstate Commerce Commission pursu-
ant to 49 U.S.C. § 11303. The Lessee will undertake the
filing, registering, deposit and recording required of the
Lessor under the CSA. The Lessee in addition will from
time to time do and perform any other act and will execute,
acknowledge, deliver, file, register, record (and will
refile, reregister, deposit and redeposit or rerecord
whenever required) any and all further instruments required
by law or reasonably requested by the Lessor or the Vendor
for the purpose of proper protection, to their satisfac-
tion, of the Vendor's and the Lessor's respective inter-
ests in the Units, or for the purpose of carrying out the
intention of this Lease, the CSA, the CSA Assignment and
the Lease Assignment; and the Lessee will promptly furnish
to the Vendor and the Lessor evidence of all such filing,
registering, depositing or recording, and an opinion or
opinions of counsel satisfactory to the Vendor and the
Lessor confirming that such filing, registering, deposit-
ing or recording has been validly effected. This Lease,
the CSA, the CSA Assignment and the Lease Assignment shall
be filed with the Interstate Commerce Commission pursuant
to 49 U.S.C. § 11303 prior to the delivery and acceptance
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hereunder of any Unit.

§ 19. INTEREST ON OVERDUE RENTALS

Anything to the contrary herein contained not-
withstanding, any nonpayment of rentals and other obliga-
tions due hereunder shall result in the obligation on the
part of the Lessee promptly to pay, to the extent legally
enforceable, an amount equal to interest at 15.5% per
annum of the overdue rentals and other obligations for the
period of time during which they are overdue or such lesser
amount as may be legally enforceable.

§ 20. LESSOR'S RIGHT TO PERFORM FOR THE LESSEE

If the Lessee fails to perform or comply with any
of its agreements contained herein, the Lessor may upon
notice to the Lessee perform or comply with such agreement,
and the amount of the reasonable cost and expenses of the
Lessor incurred in connection with such performance or
compliance, together with interest on such amount at 15.5%
per annum shall be payable by the Lessee upon demand except
as otherwise provided in this Lease. No such performance
or compliance by the Lessor shall be deemed a waiver of
the rights and remedies of the Lessor or any assignee of
the Lessor against the Lessee hereunder.

§ 21. NOTICES

Any notice required or permitted to be given by
either party hereto to the .other shall be mailed, regis-
tered or certified mail, postage prepaid, return receipt
requested, shall be effective on the date of receipt as
shown on the return receipt, and shall be addressed as
follows:

(a) if to the Lessor, at Suite 3629, Mellon Bank
Building, Pittsburgh, Pennsylvania 15219, Attention
of President; and

(b) if to the Lessee, at 611 Walker Street,
Houston, Texas 77002, (P. 0. Box 539, 77001) Atten-
tion of Treasurer;
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or addressed to either party at such other address as
such party shall hereafter furnish to the other party in
writing.

§ 22. SEVERABILITY

Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining pro-
visions hereof, and any such prohibition or unenforceabil-
ity in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.

§ 23. EFFECT AND MODIFICATION OF LEASE

Except for the Participation Agreement, this
Lease exclusively and completely states the rights of the
Lessor and the Lessee with respect to the leasing of the
Units and supersedes all other agreements, oral or written,
with respect thereto. No variation or modification of this
Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly autho-
rized signatories for the Lessor and the Lessee.

§ 24. THIRD-PARTY BENEFICIARIES

Nothing in this Lease shall be deemed to create
any right in any person not a party hereto (other than the
Vendor, the Builder and the permitted successors and
assigns of any such person or party) and this instrument
shall not be construed in any respect to be a contract
in whole or in part for the benefit of a third party except
as aforesaid.

§ 25. EXECUTION

This Lease may be executed in several counter-
parts, such counterparts together constituting but one and
the same instrument, but the counterpart delivered to the
Vendor pursuant to the Lease Assignment shall be deemed to
be the original and all other counterparts shall be deemed
duplicates thereof. Although for convenience this Lease is
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dated as of the date first set forth above, the actual date
or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed.

§ 26. LAW GOVERNING

The terms of this Lease and all rights and obli-
gations hereunder shall be governed by the laws of the
State of Texas; provided, however, that the parties shall
be entitled to all rights conferred by 49 U.S.C. § 11303.

§ 27. IMMUNITIES; NO RECOURSE

No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein,
against any incorporator, stockholder, director or officer,
as such, past, present or future, of the parties hereto,
whether by virtue of any constitutional provision, statute or
rule of law, or by enforcement of any assessment or penalty
or otherwise, all such liability, whether at common law, in
equity, by any constitutional provision, statute or other-
wise, of such incorporators, stockholders, directors or
officers, as such, being forever released as a condition of
and as consideration for the execution of this Lease.

§ 28. AGREEMENTS FOR BENEFIT OF LESSOR'S ASSIGNS

All rights of the Lessor hereunder (including,
but not limited to, its rights under §§ 6, 7, 12, 13, 14
and 17 and the right to receive the rentals payable under
this Lease) shall inure to the benefit of the Lessor's
assigns, including the Vendor.

IN WITNESS WHEREOF, the parties hereto have exe-
cuted or caused this instrument to be executed as of the
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date first above.

[Corporate Seal

Attest:

Secret;

[Corporate Seal.

Attest:

UTILITY FUELS, INC.,

by

Vice President

MELLON INTERNATIONAL LEASING COMPANY,

by

7
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STATE OF TEXAS, )
) ss *

COUNTY OF ,)

On this day of 1981, before me per-
sonally appeared , to me personally
known, who, being by me duly sworn, says that he is a Vice
President of UTILITY FUELS, INC., that one of the seals
affixed to the foregoing instrument is the corporate seal
of said Corporation, that said instrument was signed and
sealed on behalf of said Corporation by authority of its
Board of Directors, and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said Corporation.

Notary Public

[Notarial Seal]

My Commission expires

COMMONWEALTH OF PENNSYLVANIA,)
) ss.:

COUNTY OF ALLEGHENY, )

. ,; vQn this 6>?day of.y"?/ 1981, before me per-
sonally ap.peared /7<-t77?t/v- s-ot-st*^ f to me person-
ally known, who, being by me duly sworn, says that he is
a 'i/:.../£t?'~?:>/2i~s/tS*'""' Of MELLON INTERNATIONAL LEASING COMPANY,
-that'one of the seals affixed to the foregoing instrument
is the corporate seal of said Corporation, that said
instrument was signed and sealed on behalf of said Corpora-
tion by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said Corporation.

/
/ i // *~1'/t/ UJ~*~<-
Notary Public

[Notarial Seal, ""ST̂ ST"
PITTSBURGH, ALLEGHENY COUNTY

My Commission expires ^ COMMISSION EXPIRES JUNE29,1981
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date first abovfl.

[Corporate Seal

Attest:

[Corporate Seal'

Attest:

UTILITY FUELS, INC.,

by

President

MELLON INTERNATIONAL LEASING COMPANY,

by

Vice President
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STATE OF TEXAS, )

COUNTY OF
) ss.:

On this ̂  day of TrZft/ 1981, before me per-
sonally appeared /, /?. ̂ẑ *<?<?-v;$-</ , to me personally
known, who, being by me duly sworn, says that he is a Viao
President of UTILITY FUELS, INC., that one of the seals
affixed to the foregoing instrument is the corporate seal
of ,said Corporation, that said instrument was signed and
sealed on behalf of said Corporation by authority of its
Board of Directors, and he acknowledged that the execution
of thevNfi$r

lelWBfcsKj instrument was the free act and deed of
• ji **N W t̂ l&i&s**. ĵ'y

My Comm/f/flsiii'fl)ire^xpires

COMMONWEALTH OF PENNSYLVANIA,)

COUNTY OF ALLEGHENY,
) SS.:
)

On this day of 1981, before me per-
sonally appeared , to me person-
ally known, who, being by me duly sworn, says that he is
a of MELLON INTERNATIONAL LEASING COMPANY,
that one of the seals affixed to the foregoing instrument
is the corporate seal of said Corporation, that said
instrument was signed and sealed on behalf of said Corpora-
tion by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said Corporation.

Notary Public

[Notarial Seal]

My Commission expires

L-46



E
st

im
a
te

d
L
e
s
s
e
e
's

'M

E
st

im
a
te

d

2
•H

CQ
U

Id
e
n
ti
fi
c
a
ti
o
n

B
u
ild

e
r'
s

i

rH
00

'

^ h°£
85
(0 rH

rH Q)
ft Q

•all
4-1 -Hsa

-tig
° ifc

N
um

be
rs

(I
n
c
lu

s
iv

e
)

4J
•iH

8

CO

II
I04

S
p
e
c
if
i-

c
a
tio

n
s

m §
_0'H

CL (Q
(3 c

i! ™

1 1

*»

»^(Q

O
O
CN

O
00
VO

CO
rH
co-

in

CN

v>

o
rH
(T>

T
rH
O
O
(Ti
rH

O

O
•H

<£

i
1
0)

1

oj m
£\ °

•

p^

Cu

O
rH

O
CN

rH
O
O
O
CN

(0

1
rH

CQ

i

!

•
3
O

o
CN

4-1

i
rH
A

CO

0>

CQ

o
rH
rH
rH
CN

rH
O
O
rH
CN

1-1
CU

1

•
4-1
4H

4J
C
/It

w
it
h

 s
h
ip

ire
to

 
Ja

co
b
s

J
u
n
c
tio

n
,

o
rH
rH
CN
CN

rH
O
O
CN
CN

U
F
I-
0
0
1
6
1

d
a
te

d
Ju

n
e

 
2
5
,

r^§

O ^

S ^(t)
o

CT> O

?§^ C -H •
CT>-H S <0c ^ ^ §

W <U 4J

M 2J S
O U 2

I

a

L-47



APPENDIX B TO LEASE

Casualty Values

Casualty Payment Dates Percentage of Purchase Price*

February 1, 1982 and before 104.47863%
August 1, 1982 103.36973
February 1, 1983 105.73905
August 1, 1983 104.52075
February 1, 1984 106.16813
August 1, 1984 104.82597
February 1, 1985 99.71774
August 1, 1985 98.23471
February 1, 1986 98.56475
August 1, 1986 96.92577
February 1, 1987 90.58309
August 1, 1987 88.77524
February 1, 1988 87.95814
August 1, 1988 85.97107
February 1, 1989 78.57367
August 1, 1989 76.39998
February 1, 1990 74.62650
August 1, 1990 72.26222
February 1, 1991 70.09038
August 1, 1991 67.53551
February 1, 1992 65.02406
August 1, 1992 62.28321
February 1, 1993 59.49582
August 1, 1993 56.57891
February 1, 1994 53.58502
August 1, 1994 50.50306
February 1, 1995 47.34439
August 1, 1995 44.10465
February 1, 1996 40.79028
August 1, 1996 37.36777
February 1, 1997 33.77322
August 1, 1997 30.00000

* As defined in Paragraph 4.1 of the CSA.
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APPENDIX C TO LEASE

Termination Values

Termination Dates Percentage of Purchase Price*

February 1, 1982 and before 104.47863%
August 1, 1982 103.36973
February 1, 1983 105.73905
August 1, 1983 104.52075
February 1, 1984 106.16813
August 1, 1984 104.82597
February 1, 1985 99.71774
August 1, 1985 98.23471
February 1, 1986 98.56475
August 1, 1986 96.92577
February 1, 1987 90.58309
August 1, 1987 88.77524
February 1, 1988 87.95814
August 1, 1988 85.97107
February 1, 1989 78.57367
August 1, 1989 76.39998
February 1, 1990 74.62650
August 1, 1990 72.26222
February 1, 1991 70.09038
August 1, 1991 67.53551
February 1, 1992 65.02406
August 1, 1992 62.28321
February 1, 1993 59.49582
August 1, 1993 56.57891
February 1, 1994 53.58502
August 1, 1994 50.50306
February 1, 1995 47.34439
August 1, 1995 44.10465
February 1, 1996 40.79028
August 1, 1996 ; 37.36777
February lf 1997 33.77322
August 1, 1997 30.00000

* As defined in Paragraph 4.1 of the CSA.
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